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WILLIAM C. DEMING ET AL. VS. THE UNITED STAGES ET AL. 

j 

Supreme Court of the District of Columbia 

The United States, Ex Relatione; Charles' 

Nathaniel Ward, by William S. Ward, his 
next friend, petitioner 


William C. Deming, George R. Wales and 
Jessie Dell, United States Civil Service Com¬ 
missioners, respondents. 


Law No. 76398 


United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


Petition 


Filed February 27, 1929 I 

In the Supreme Court of the District of Columbia 

i 

Holding a law court 

! 

The United States, Ex Relatione Charles) j 
Nathaniel Ward, by William S. Ward, his j 
next friend, petitioner 

v. At Law No. 76398 

William C. Deming, George R. Wales, and 
Jessie Dell, United States Civil Service Com¬ 
missioners, respondents 

j 

Your petitioner respectfully states: i 

(1) That he is a citizen of the United States and qf the State of 
Ohio; that he is 20 years of age and an infant in lajw, and brings 
this suit by William S. Ward as his next friend; that the said Wil¬ 
liam S. Ward is his father. 

(2) That the respondents, William C. Deming, George R. Wales, 
and Jessie Dell, have been duly appointed and have qualified as 
United States Civil Service Commissioners, and have been for a long 
time past and are now acting as such United States; Civil Service 
Commissioners, and have for a long time past constituted and do 
now constitute the United States Civil Service Commission. 

(3) That it is the duty of respondents under the law to hold open 
competitive examinations for testing the fitness of applicants to the 
public service of the United States as classified by law of January 
16, 1883, and thereafter, and to admit to such examinations and to 

examine all persons eligible by law to participate in such 
2 examinations and eligible by law for appointment to the posi¬ 
tions in the public service for which such examinations are 
held; to grade all participants in such examinations according to the 
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results of such competitive examinations; and to cause selections to 
be made for appointment to positions in such public service accord¬ 
ing to grade among those graded highest as the results of such 
competitive examinations. 

(4) That respondents, in accordance with their duties under the 

law as aforesaid, issued a printed public announcement, dated Jan¬ 
uary 3, 1929. being announcement Xo. 26, stating that an open com¬ 
petitive examination would be held at Washington, District of Co¬ 
lumbia, and at other places as stated in said announcement for filling 
vacancies in the departmental service at Washington, and in positions 
requiring similar qualifications, for the positions of senior stenog¬ 
rapher and senior typist; that said announcement provided that 
applications for such examination must be filed with respondents not 
later than February 11, 1929; that the date when such examination 
will be held is not stated in said announcement, but petitioner is 
informed and believes such examination will be held earlv in March, 
1.929. . 

(5) That petitioner filed application with respondents prior to 
February 11, 1929. for examination at Washington, D. C., as a resi¬ 
dent of the State of Ohio, temporarily residing in Washington, D. C., 
for the positions of senior stenographer and senior typist, as set put 
in said announcement, and that such ajjplication was made on the 
printed form supplied by respondents for such purpose; that said 
form was properly filled in with all the information required by 

respondents and was in all respects duly executed. 

3 (6) That petitioner in said application set out, among 

others, the following facts, which facts he also alleges in this 

petition: That he was born in British Columbia, Canada, of Ameri¬ 
can parents temporarily residing abroad; that he is a citizen of the 
United States and of the State of Ohio; that he was born on Decem¬ 
ber 27. 1908. and is 20 vears of ace: that he has lived since 1913 in 
the District of Columbia with his father, the said William S. Ward; 
that prior to that time he lived for a period of about two years in 
Ohio; that the said William S. Ward was born in the State of Ohio 
and resided in said State; that he was appointed to a position in the 
departmental service at Washington, D. C., from the State of Ohio 
in 1911; that he came to Washington to accept such position and has 
ever since continued in the service of the United States and is now 
in such service; that the said William S. Ward has at all times since 
leaving the State of Ohio claimed that State as his actual domicile; 
that he is a voter in the State of Ohio; that his residence in Wash¬ 
ington is temporary for such period as he may continue in the 
Federal service; and that he is now and has been since birth actu¬ 
ally domiciled in the State of Ohio; that petitioner is actually domi¬ 
ciled in the State of Ohio, and has been ever since his birth; and 
that petitioners residence in Washington is temporary. 

(7) Petitioner further states that the law of the State of Ohio 
provides, being section 4866, paragraph 7 of the General Code of 
Ohio, as follows: 

“ If a person remove to the District of Columbia or other Federal 
territory to engage in the Government service, he shall not be con¬ 
sidered to have lost his residence in any county during the period 
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of such service, and the place where such person resided at 

4 the time of his removal shall be considered arid held to be his 
place of residence.” 

The laws of the State of Ohio also provide, being; paragraph 8 of 
section 4866 of the General Code of Ohio, as follows!: 

“ The mere intention to acquire a new residence, without the fact 
of removal shall avail nothing; neither shall the fact of removal 
without the intention.” 

(8) That the said William S. Ward lived in th^ State of Ohio 
and county of Hamilton during his entire lifetime, wiith the exception 
of a temporary absence during the years 1905 to 1910, or parts thereof, 
and until his removal to Washington as aforesaid, and at the time 
he came to Washington he lived in Hamilton County, Ohio. 

(9) That the facts set out in paragraph 7 herein!were communi¬ 
cated to the respondents by said William S. Ward on behalf of the 
petitioner. 

(10) That respondents concede the fact that the said William S. 
Ward may be a k ‘ legal resident ” of the State of Ohio, but notwith¬ 
standing that fact and notwithstanding the facts as herein set forth, 
the respondents arbitrarily and without justification }n law refuse to 
permit petitioner to participate in said examination and refuse to 
examine him for said positions of senior stenographer and senior 
typist, as aforesaid. 

Wherefore, petitioner prays that a writ of mandaimus issue from 
this honorable court directed to the respondents, constituting the 
United States Civil Service Commission, commanding them to allow 
the petitioner to participate in said examination forTthe position of 
senior stenographer and senior typist and to examine him for said 
position; and to grade respondent according to the grade received in 
such examination as compared with the grades! received by all 

5 other persons taking part in such examinatiqn; and that if 
said examination is held before this petition can be heard to 

examine petitioner nevertheless for such position ofi senior stenog¬ 
rapher and senior typist, and to grade petitioner in accordance with 
the grades received" by him in such examination as Compared with 
the grades received by all others taking part in the examination as 
announced by the respondents in announcement No. 36 as aforesaid; 
and that a rule be issued to respondents ordering then) to show cause 
on a day certain why the writ of mandamus as prated for herein 
should not be issued. 

WilliUm S. Ward. 

i 

! 

i 

William S. Ward, being first duly sworn, states that the allega¬ 
tions contained in the above petition are true. 

William S. Ward. 

1 

Sworn and subscribed to before me by William S. Ward this 25th 
day of February, 1929. 

[notarial seal.] John R. Wright, 

Notary Public. 

Marcus Borchardt, 

Attorney for Petitioner. 
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6 Rule to show cause 

Filed February 27, 1929 

4 / / 

******* 

Upon consideration of the petition for mandamus in the above- 
entitled cause, it is ordered by the court this 27 day of February, 
1929, that the respondents, William C. Deming, George R. Wales, 
and Jessie Dell, Civil Service Commissioners, who constitute the 
United States Civil Service Commission, show cause on the 2" of 
March, 1929, at the hour of 10 o’clock a. m., before this court, why 
the writ of mandamus should not be issued as prayed by the peti¬ 
tioner; provided a copy of this order and of the said petition be served 
upon each of said respondents at least two clear days before that 
time. 

Wendell P. Stafford, Justice. 

Marshall’s return 

Served a copy of the within rule on George R. Wales personally, 
2/27/29. Wm.*E. Demin<r bv serving Geo. R. Wales service accepted 
Feby 27, 1929. 

Edgar C. Snyder, 

U. S. Marshall in and for the Dist. of Columbia. 

1 Bv Harold Scott, 

Deputy U. S. Marshall. 

Served Jessie Dell personally, 2/27/29. 

Edgar C. Snyder, 

U. S. Marshall in and for the Dist. of Columbia. 

By Harry C. Allen, 
Deputy U. S. Marshall. 

K 

7 Return to rule to show cause and answer to petition 

Filed March 9, 1929 

The respondents, William C. Deming, George R. Wales, and Jessie 
Dell, United States Civil Service Commissioners, for return to the 
rule to show cause and answer to the petition in the above-entitled 
case why writ of mandamus should not be issued as prayed by the 
petitioner, allege as follows: 

(1) They admit the allegations contained in paragraph 1 of said 
petition. 

(2) They admit the allegations contained in paragraph 2 of said 
petition. 

(3) They admit the allegations contained in paragraph 3 of said 
petition, and further aver that it is the dutv of respondents to de¬ 
termine what persons are “ eligible by law ” to participate in civil- 
service examinations, such duty being derived from the third para- 
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graph of section- 2 of the civil service act of January 16, 1883 (22 
Stat. 403), which, after authorizing the creation of the Civil Service 
Commission and authorizing ana requiring the holding of open 
competitive examinations, provides that 

“ Said commission shall, subject to the rules that may be made by 
the President, make regulations for, and have control of, such 
examinations * * * ” ] 

and, with particular reference to eligibility as dependent upon the 
actual domicile of the applicant, from section 7 of the act of March 
3, 1919 (40 Stat. 1293), which provides that 
“ No person shall be eligible for such examination! (for positions 
in the departmental service in Washington, D. C.) dr appointment 
unless he or she shall have been actually domiciled ill such State or 
Territory (the State or Territory in which the applicant ‘ re- 

8 sides ’) for at least one year previous to such examination.” 

(4) They admit the allegations contained in ^paragraph 4 of 
said petition, except that made by the petitioner upon information 
and belief. Respondents further say that the examination in ques¬ 
tion was held on February 26, 1929, that it was an examination 
held to fill permanently vacancies in the apportioned service in 
Washington, D. C., (otherwise known as the “ departmental serv¬ 
ice”), and that the published announcement of the examination 
referred to by the petitioner, being announcement No. 26, contained 
the following regulation: i 

“ Residence and domicile.—To be eligible for permanent appoint¬ 
ment to the apportioned service in Washington, D. C., applicants 
must have been actually domiciled, for at least one year next preced¬ 
ing the date of examination, in the State or Territory! in which they 
claim legal residence.” 

(5) Respondents admit that petitioner filed application with 
respondents prior to February 11, 1929, for examination at Wash¬ 
ington, D. C., for examination for the positions of senior stenogra-. 
pher and senior typist as set out in said announcement; that such 
application was made upon a printed form supplied by respondents 
for the purpose; and that said form was properly filled in and duly 
executed. 

The respondents admit that petitioner, in his application, claimed 
to be a resident of the State of Ohio, temporarily residing in Wash¬ 
ington, D. C. 

(6) Respondents aver that in the said application! (executed on 
January 21, 1929) the petitioner stated that he was bprn in British 
Columbia, Canada, of American parents temporarily residing 
abroad; that he was a citizen of the United States, claiming actual 
bona fide residence in the State of Ohio; that he was born on 

December 18, 1908, and was 20 years of age 1 ; that he has 

9 resided with his parents in the District of Columbia since 
1912; that prior to that time, namely from 1908 to 1910, he was 

in British Columbia with his parents; that his father, William S. 
Ward, was born in the State of Ohio, is a voter in such State, and 
since 1911 has been in the Government service at Washington, D. C., 
having been appointed from Ohio, and having since resided here 
with his family. Respondents admit upon such information that 
the facts as above set forth are true. Respondents have no informa- 
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tion or knowledge sufficient to form a belief as to the other allega¬ 
tions contained in paragraph 6 of the petition. Respondents 
specifically deny that the said William S. Ward, the father of the 
petitioner, is now actually domiciled in the State of Ohio and that the 
petitioner is actually domiciled in said State. 

(7) Respondents*admit that the quotations from the laws of the 
State of Ohio are correct. 

(8) Respondents have no information or knowledge sufficient to 
form a belief as to the allegations of paragraph 8 of the petition. 

(9) Respondents admit the allegations contained in paragraph 9. 

(10) Respondents admit that the said William S. Ward and conse¬ 
quently that his son. the petitioner, may be a 44 legal resident ” of the 
State of Ohio, and aver that such status does not- constitute him or 
his son an 4 * actual domiciliary ” of such State within the meaning of 
the act of March 3. 1919 (40* Stat. 1293). hereinbefore quoted. Re¬ 
spondents admit that they have refused to permit petitioner to par¬ 
ticipate in the said examination and state that the reason for such 
action was that he was not actually domiciled in the State of Ohio 

for one year next preceding the date of the examination, as 
10 required by law. Respondents deny that such action was 
taken arbitrarily or without justification, and allege that such 
action was necessary in discharge of the duty placed on the commis¬ 
sion by the act of March 3, 1919 (40 Stat. 1293), and that petitioner 
was not lawfully entitled to participate in said examination. 

(11) For a first and further separate and distinct defense the 
respondents allege as follows: That the act of January 16, 18S3 (22 
Stat. 403). entitled ‘'An act to regulate and improve the civil service 
of the United States,” made it the duty of the respondents. 

44 First.' To aid the President, as he may request, in preparing suit¬ 
able rules for carrving this act into effect, and when said rules shall 
have been promulgated it shall be the duty of all officers of the 
United States in the departments and offices to which any such rules 
may relate to aid. in all proper ways, in carrying said rules, and any 
modifications thereof, into effect. 

44 Second. And, among other things, said rules shall provide and 
declare, as nearly as the conditions of good administration will war¬ 
rant. as follows: 

44 First, for open competitive examinations for testing the fitness 
of applicants for the public service now classified or to be classified 
hereunder. * * * 

44 Third, appointments to the public service aforesaid in the depart¬ 
ments at Washington shall be apportioned among the several States 
and Territories and the District of Columbia upon the basis of popu¬ 
lation as ascertained at the last preceding census. Every applica¬ 
tion for an examination shall contain, among other things, a state¬ 
ment, under oath, setting forth his or her actual bona fide residence 
at the time of making the application, as well as how long he or she 
has been a resident of such place.” 

The amendatory act of June 11,1890 (26 Stat. 235), provided: 

44 That hereafter every application for examination before the Civil 
Service Commission for appointment in the departmental service in 
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the District of Columbia shall be accompanied by ia certificate of 
an officer, with his official seal attached, of the county and 

11 State of which the applicant claims to be a citizen, that such 
applicant was at the time of making such application an actual 

and bona fide resident of said county, and had been sqch resident for 
a period of not less than six months next preceding; but this provi¬ 
sion shall not apply to persons who may be in the service and seek 
promotion or appointment in other branches of the Government.” 

That subsequent to the amendatory act of June 11,1890, the spirit 
of the apportionment law comprised in the civil service act of 1883 
was violated, in that children whose parents had come from various 
States and Territories to accept appointments in Washington and 
had established their permanent abode and actual domicile, al¬ 
though retaining legal residence and citizenship rights in the States 
or Territories whence they came many years prior thereto, themselves 
claimed such State or Territory as their place of j residence. In 
order to cover this precise alleged abuse, among others, Congress 
amended the civil service act by an act approved July 2, 1909, sec¬ 
tion 7, 36 Stat. 3, as follows: 

“ Provided , That hereafter all examinations of applicants for 
positions in the Government service, from any State or Territory, 
shall be had in the State or Territory in which Such applicant 
resides, and no person shall be eligible unless he or she shall have 
been actually domiciled in such State or Territory for at least one 
year previous to such examination.” 

This proviso was reenacted with further provisos in the act of 
March 3, 1919 (40 Stat. 1923), as follows: 

Provided further , That hereafter all examinations of applicants 
for positions in the Government service, from any Statie or Territory, 
shall be had in the State or Territory in which sjuch applicant 
resides, and no person shall be eligible for such examination or ap¬ 
pointment unless he or she shall have been actually domiciled in 
such State or Territory for at least one year previous to such exam¬ 
ination: Provided further , That the Civil Service Commission shall 
hold examinations of applicants temporarily absent from the places 
of their legal residence or domicile in the District of Columbia and 
elsewhere in the United States where examinations are usually held, 
upon proof satisfactory to the commission that such appli- 

12 cants are bona fide residents of the States or jTerritories in 
which such applicants claim to have- legal! residence or 

domicile: Provided further , That nothing herein shall be construed 
as to abridge the existing law of apportionment or change the re¬ 
quirements of existing law as to legal residence or domicile of such 
applicants.” 

(12) That the positions of senior stenographer and! senior typist, 
departmental service, for which petitioner applied toi be examined, 
are positions in the Government service in Washington, D. C., ap¬ 
pointments to which are required to be apportioned among the sev¬ 
eral States and Territories and the District of Columbia. 

(13) That by reason of the provisions of law above quoted and the 
rules and regulations of the Civil Service Commissiori promulgated 
in pursuance thereof, in order for the petitioner to be lawfully en- 






8 WILLIAM C. DEMING ET AL. VS. THE UNITED STATES ET AL. 


titled to take the examination applied for, he must as a condition 
precedent show not only that his actual and bona fide residence or 
“legal residence ” is in the State of Ohio, but also that he has been 
actually domiciled in the State of Ohio for one year previous to 
February 26, 1929. 

(14) That the petitioner’s actual domicile for one year previous 
to February 26,1929, was in the District of Columbia. 

(15) And for a second separate and distinct defense, respondents 
allege as follows: That this honorable court has no jurisdiction to 
issue the writ of mandamus as prayed in the petition herein; that 
the question whether the applicant fulfills the statutory requirement 
that he have an actual domicile for one year prior to the examination 
in the State in which he claims legal residence is a question of law 
and fact exclusively within the jurisdiction of the Civil Service 
Commission finally to determine; that the action taken by the re¬ 
spondents in the petitioner’s case is consistent with action 

13 taken in hundreds of similar cases over the last twenty years; 
that the Civil Service Commission has several times carefully 

considered the question of the petitioner’s actual domicile, that peti¬ 
tioner has been given full and ample opportunity to be heard; that 
the question in this case as to actual domicile of the petitioner has 
been in dispute; and that the commission has found that the peti¬ 
tioner has not been actually domiciled within the State of Ohio for 
one year previous to the date of examination applied for; that this 
decision of the commission is reasonable on the facts and is within the 
exercise of the discretion with which the respondents are vested 
by law. 

Wherefore, the premises considered, respondents pray to be hence 
dismissed, with their reasonable costs in this behalf incurred. 

William C. Deming, 
George R. Wales, 

Jessie Dell, 

United States Civil Service Commissioners. 

Leo A. Royer. 

United States Attorney in and for the District of Columbia , 
Attorney for respondents. 

Of Counsel: 

Ismar Baruch. 

District of Columbia, ss: 

I. William C. Deming, on oath depose and say: That I am president 
of the United States Civil Service Commission; that I have read the 
foregoing return and answer, subscribed by the members of 

14 the Civil Service Commission and know the contents thereof; 
that the matters and things stated therein, I verilv believe to 

be true. 

William C. Deming. 

Subscribed and sworn to before me this ninth day of March. A. D. 
1929. 

[notarial seal.] John T. Doyle, 

Notary PijIjUc. D. C. 
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Demurrer to return and answer of respondents 
Filed March 13, 1929 j 


Now comes the petitioner and says that the return to rule to show 
cause and answer filed by respondents herein, in whole and as to 
each and every separate defense therein stated, is bad in substance, 
and shows no cause why the writ of mandamus as prayed by peti¬ 
tioner should not be issued. 

Marcus Borchardt, 
Attorney for Petitioner. 

Note.— Petitioner will argue the following points of law: 

I. That the facts as set out in the petition and admitted or not 
denied by the return and answer, show that petitioner is eligible 
under the law for examination for positions as set out in the petition. 

II. The return and answer shows that respondents’ Refusal to per¬ 
mit petitioner to participate in the examination is based on a 

15 misinterpretation of the law, and particularly i of the act of 
July 2, 1909. 

III. That under a proper construction of the law, and of the act 
of July 2, 1909, petitioner is entitled to participate ip such exami¬ 
nation. 

IV. That respondents ignore the law of Ohio as to petitioner’s 
residence and domicile in that State. 

V. That respondents attempt to distinguish between “legal res¬ 
idence ” and “ domicile,” contrary to law. 

VI. That there is no issue as to the facts, and that respondents 
have no discretion in the interpretation of the law. 

VII. That the construction placed upon law by respondents is not 
a reasonable construction, and is contrary to all the authorities on 
the subject. 

Order sustaining demurrer and ordering writ to issue 

Filed March 20, 1929 


This cause coming on for hearing on the petition, the respondents’ 
return and answer to rule to show cause, and petitioner’s demurrer 
thereto, it is, by the court, this 20th day of March, 1929, 

Ordered, adjudged and decreed that petitioner’s I demurrer be 
sustained, and the respondents in open court electing to istand on their 
return and answer, it is, by the court, 

Further ordered, adjudged and decreed that a writ |of mandamus 
issue against the respondents as prayed for in the petition herein. 

Wendell P. Stafford, Justice. 

O. K. as to form. 

Leo A. Rover, 

A tty. for respondent s. 

16 From the foregoing order, respondents note Ian appeal to 
the Court of Appeals of the District of Columbia. 

Wendell P. Stafford, Justice. 
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Assignment of errors 
Filed May 22, 1929 

******* 

Now come the respondents, by Leo A. Rover, United States At¬ 
torney, their attorney, and assign as errors, the following: 

1. The court erred" in holding that Charles Nathaniel Ward was 
actually domiciled in the State of Ohio, within the meaning of the 
act of Congress of March 3rd, 1919 (40 Stat. 1293). 

2. The court erred in holding that Charles Nathaniel Ward was 
not actually domiciled in the District of Columbia. 

3. The court 'erred in issuing the writ of mandamus. 

4. The court erred in issuing the final order. 

Leo A. Rover. 

S 

i United States Attorney. 

Designation of record 
Filed March 28, 1929 

******* 

Now come the respondents and designate the following as the 
record to be prepared by the clerk on appeal: 

1. Petition and rule to show cause. 

2. Answer to petition. 

17 3. Demurrer to answer. 

4. Order sustaining demurrer and ordering writ to issue. 

5. Notation of appeal. 

6. Assignment of error. 

7. This designation. 

Leo A. Rover, 

United States Attorney , 
Attorney for Respondents. 

18 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 17, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 76398 at law, 
wherein the United States, ex relatione Charles Nathaniel Ward, by 
William S. Ward, his next friend, is petitioner and William C. Dent¬ 
ing, George R. Wales, and Jessie Dell, United States Civil Service 
Commissioners are respondents, as the same remains upon the files 
and of record in said court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, inj said District, 
this 25th day of May, 1929. 

[seal] Frank E. Cunningham, Clerk . 

i 

i 

(Indorsed on cover:) District of Columbia Supreme Court. No. 
4962. William C. Deming, George R. Wales, and Jessie Dell, 
United States Civil Service Commissioners, appellants, vs. the 
United States, ex relatione Charles Nathaniel Ward, by William S. 
Ward, his next friend. Court of Appeals, District [of Columbia. 
Filed May 27, 1929. Henry W. Hodges, clerk. | 
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